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"In view of the judge's direction of verdicts of guilty, it should be 
added that, even if the agreed facts had warranted a finding that 
this Jamaica ginger was an intoxicating beverage within the mean- 
ing of our statute, that issue, being one of fact, should have been 
submitted to the jury. Commonwealth v. Hallett, 103 Mass. 452; 
Compton v. State, 95 Ala. 25, 11 South. '69; Cooper v. State, 19 Ariz. 
486, 172 Pac. 276; State v. Miller, 92 Kan. 994, 1004, 142 Pac. 979, L. 
R. A. 1917P, 238, Ann. Cas. 1916B, 365; Bertrand v. State, 73 Miss. 
51, 18 South. 545; Abruthnot v. State, 56 Tex. Cr. R. 517, 120 S. W. 
478. In Mitchell v. Commonwealth, 106 Ky. 602, 51 S. W. 17, relied 
on by the commonwealth, the issue was so submitted; and in State v. 
Intoxicating Liquors & Vessels, 118 Me. 198, 106 Atl. 711, 4 A. L. 
R. 1128, it was stated in the opinion: 

" 'The evidence shows that the Jamaica ginger could be and was 
used by ordinary persons as a beverage, and in such quantities as to 
produce intoxication, and did in fact produce intoxication.' 

"Accordingly it was held to be intoxicating liquor, within the mean- 
ing of Rev. St. Me, c. 127, §§ 21, 22." 

For a decision which approaches the question from a diametrically 
opposite point of view, see State v. Klein (Iowa), 174 N. W. 481, 6 
V. L. R., N. S., 788. 



Negligence — Attractive Nuisance Doctrine Not Applicable to Arti- 
ficial Pond on Railroad Right of Way. — In Blough v, Chicago Great 
Western R. Co., 179 N. W. 840 the Supreme Court of Iowa held that 
a pond or barrow pit situated in a railroad's right of way being such 
as is common wherever railroads have been constructed, without 
characteristics different than natural collections of water, and with- 
out additional attraction to children or enhancement of danger, the 
railroad was not liable for death of a five year old child, who had 
wandered from home, from drowning therein, on any theory of at- 
tractive nuisance. 

The court said in part: "In Kansas City v. Siese, 71 Kan. 283, 80 
Pac. 626, a pond had been formed by placing a fill in the street across 
a deep ravine. An alley of the city crossed this pond. A sewer was 
placed in the alley by the city, and a sewer was built over and across 
the pond, resting in a trough supported by piling. This sort of via- 
duct was attractive and alluring to boys who for a long time had re- 
sorted to the place and, climbing along this pipe and trough, jumped 
into the water below. The artificial structure built over the pond 
was the most attractive feature of the place, and recovery was ap- 
proved, though one of the judges dissented. These cases, as ex- 
plained by Johnston, C. J., in Tavis v. Kansas City, 89 Kan. 547, 132 
Pac. 185, are not out of harmony with the rule as applied to natural 
bodies of water. 
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"In City of Pekin v. McMahon, 154 111. 141, 39 N. E. 484, 27 L. R. 
A. 206, 45 Am. St. Rep. 117, it appears that the city owned four lots 
in a certain block, bounded on the west and south by public streets, 
and on the north by an alley. These lots were in a thickly settled 
part of the city. Gravel had been excavated therefrom about 20O feet 
long and 100 feet wide, leaving the banks steep, and a triangular 
tract to the north. Water had accumulated to the depth of 14 feet. 
The fence around the property was out of repair and was open for 
30 feet at one place and 40 feet at another, through which teams 
were driven. Numerous logs and planks were floating on the water 
on which the boys had been in the habit of playing, as the defendant 
well knew. The decedent, a boy of 8 years, so played upon a log in 
the water, and it rolled over and threw him into the pond, in conse- 
quence of which he lost his life. The court in upholding recovery 
observed that — 

" 'The place where he was seen playing in the water was only a few 
feet from this opening on the public alley. The love of motion, 
which attracts a child to play upon a revolving turntable, will also 
attract him to experiment with a floating plank or log which he 
finds in a pond within his easy reach.' 

"In Brinkley Car Co. v. Cooper, 60 Ark. 545, 31 S. W. 154, 46 Am. 
St. Rep. 216, boiling water was let from a boiler into a pit forming 
a pool on its premises about 60 feet distant from its mill, and 300 
feet from the nearest street, and into it defendant deposited pieces 
of bark from logs or timber brought to its yards, and thse con- 
gregated and floated on the water so thickly that persons approach- 
ing or passing could not see the top of the boiling water, and of 
course defendant was held responsible for the dangerous trap set 
in its premises. These decisions are frequently pointed out as being 
in conflict with the general current of authority denying liability for 
injuries suffered by children from playing about ordinary ponds or 
streams. An analysis of them indicates very plainly that in each 
there was some artificial feature other than the mere water and its 
location rendering the place peculiarly dangerous to children. 
* * * In the absence of anything indicating something done by 
the landowner calculated to render the pond attractive to children, 
something more than of water in its natural state, or more alluring 
to danger than ordinarily attends playing in its vicinty, the doctrine 
of the turntable cases has never been and ought not to be ap- 
plied. In the leading case of Peters v. Bowman, 115 Cal. 345, 47 Pac. 
113, 598, 56 Am. St. Rep. 106, the grading of a street prevented the 
flow of surface water from defendant's lot in San Francisco, and, be- 
ing stopped, formed a pond in the rainy season, and during the dry 
season the water would disappear. Boys were attracted by the 
water, and decedent, about 11 years of age, while floating with an- 
other boy on a rudely constructed raft of railway ties, ran along the 
ties, fell off, and was drowned. In the course of his opinion, 
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Farland, J., observing the contention of appellant that the reason- 
ing and philosophy of the turntable cases applied, declared that — 

" 'The same reasoning does not apply to both sets of cases. A 
body of water — either standing as in ponds and lakes, or running as 
in rivers and creeks, or ebbing and flowing, as on the shores of seas 
and bays — is a natural object incident to all countries which are not 
deserts. Such a body of water may be found in or close to nearly 
every city or town in the land; the danger of drowning in it is an 
apparent open danger, the knowledge of which is common to all; 
and there is no just view consistent with recognized rights of prop- 
erty owners, which would compel one owning land upon which 
such water, or part of it, stands or flows, to fill it up, or surround 
it with an impenetrable wall.' * * * 

"This decision is quite generally cited with approval, and is in 
accordance with the authorities generally. Charvoz v. Salt Lake 
City, 42 Utah, 455, 131 Pac. 901, 45 L. R. A. (N. S.) 652; Thompson 
v. Illinois Cen. Ry. Co., 105 Miss. 636, 63 South. 185, 4T h. R. A. (X. 
S.) 1101, where the court observed that — 

" 'Scattered over the length and breadth of the land are innumer- 
able ponds and lakes, artificial and natural; and occasionally a boy 
or man loses his life while wading or bathing in such body of water. 
If, as a matter of law, the owners of fish ponds, mill ponds, gin 
ponds,, and other artificial bodies, wherein it is possible that boys 
may be drowned, can be held guilty of actionable negligence unless 
they inclose or guard same, few will be able to maintain these 
utilities, and to our minds an intolerable condition will be created.' 

"See Gillespie v. McGowan, 100 Pa. 144, 45 Am. Rep. 365; Sullivan 
v. Huidekoper, 27 App. D. C. 154, 5 L. R. A. (N. S.) 263, 7 Ann. 
Cas. 196; Stendal v. Boyd, 73 Minn. 53, 75 'N. W. 735, 42 L. R. A. 
288, 72 Am. St. Rep. 597; Klix v. Nieman, 68 Wis. 271, 32 N. W. 223, 
60 Am. Rep. 854; Richards v. Connell, 45 Neb. 467, 63 N. W. 915; 
Barnhart v. C, M. & St. P. R. Co., 89 Wash. 304, 154 Pac. 441, L. 
R. A. 1916D, 443." 

In Massingham v. Illinois Cent. R. Co., 179 N. W. 832 handed 
down at the same time as the Blough Case the Iowa court held that 
a cofferdam about an abutment of a railroad bridge, inclosed by a 
substantial barbed wire fence, located wholly on the railroad's right 
of way and remote from dwellings, was not an attractive nuisance so 
as to render the railroad liable for death of a boy eight years old, 
who drowned when he fell from a beam attached to the dam. 



